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MEMORANDUM FOR THE RECORD

SUBJECT: Jackson/Nunn Amendment

1. This was a Senate floor amendment to the Fiscal 1974
Defense Appropriations Act. A modified amendment was adopted by
the Senate/House conference committee and became section 812 of
P. L. 93-155, which was enacted on November 16, 1973,

2. The amendment directed the President to seek payment from
our NATO allies to offset fully any U. S. balance of payments deficit
incurred as a result of the stationing of U, S, forces in Europe. If
the deficit was not fully offset by 18 months (May 1975) after the bill
became law, penalty provisions were to go into effect not later than
24 months (November 1975) after enactment. The penalty provision
stated that no funds would be expended for any troops to be stationed
in Europe above the average number of troops in Fiscal Year 1973,
minus a percentage of 1973 troop figure equal to the percentage figure
by which the balance of payment deficit was not offset.

3. Section 812 of the Act also had a general ''sense of the
Congress' type paragraph, (c), which stated that Eurppean countries
should increase their financial contributions to NATO, so that U, S.
contributions could be reduced. Paragraph (d) of the section required
reports every three months to the Congress by the President on
implementation of section 812,
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. singer appearsd before the Committee on
Toreign Relations last week, he made
clear that the administration accepts

. this provision of law and that the Presi-
dent intends to abide by it.

I ask unanimous consent to have
printed at this point in the Reconp the
questions I put to the next Sccretary of
State, together with his replies that re-
late to this amendment, taken from the
official record of the committee’s pro-
ceedings. . \

There bexr‘lg no objection, the material
was ordered to be printed in the Recorp,
as follows: % ,

QUESTiQNS AND REPLIES
PRESENT PERIOD OF CONSTITUTIONAL CRISIS

Senator CHUrcH. Dr. Kissinger, in the view
of many people in the country today, we are
living through a period of acute constitu-
tioneal crisls that takes the form of excessive
use of Executive poweri There are any nums=-
ber of illustrations. For, one, the impound-

ment by Presidentianl decision of congres-

- sionally appropriated funds for lawful pro-
. grams, a practice that continues despite the
fact that the courtls, thus far, have declared

it to be unlawful, The crisis is also exempli-

fied by thoe last two wars which have been
fought on Executive initiative and waged un-
der the argument that there i an inherent
power in the Presidency that ‘permits him
to engage in forelgn wars without the specific
consent of Congress. And, at pfesent, it is
reflected in the speculation in the press as
to whether or not the President mtends to
comply with 'a Federal court order ‘concern-
ing the notorious White House tapes, If the
position were to prevail that he need not
comply with the court order on final &ppeal,
I would think that 500 years of Anglo-Amer=
ican progress toward government under‘\mw
wolild be seriously imperiled. )
PUBLIC LAW 93-50 \
It is against that backpground that I would
like to ask you two guestions concerning two'
provisions of present law. One of those pro-
visions, in its original form introduced by

Senator Case of New Jersey and myself, is /

now Public Law 93-50, & part of the Supple-

mental Appropriations Act. It reads ag fols .
lowa: /
None of the funds herein appropriated u{l-
der this act may be expended to suppolc
directly or indirectly combat activities in or
over Cambodia, Laos, North Vietnam and
South Vietnam or off the shores of Cambodia,
Liaos, North Vietnam, and South Viernam by
U.S. forces, and after August 16, /1973, no
other funds heretofore appropriafed under
any other act may be expended f?r such pur-
pose,

From your initlal statement, 03 take it that
you view this provision of law as binding
upon the President and that you would ad-
vise the President, as Secretary of State, to
conform to it, Am I corrept?

Mr. Kisgineer, That is-correct, Senator.

Senator Crvrce. I have great personal re-
spect for you. ¥ welconfe that answer for, had

it been the opposite, I could not support your~

confirmation. /
COOPER-CHURCEL AMENDMENT
There is ancther provision of law that has

been known aé the Cooper-Church amend-
ment reenacied several times over by the
. Congress, I would like to read it to you and
then ask you a question or two relating to
c'xmbodla. today. It reads: “In line with the
expressed intention of the President of the
United States, none of the funds authorized
or appropriated pursuant to this or any other
act m be used to ax ce tkﬁmﬁoductm
of U. #‘

oy to’ provide 7.8, advisers to or for military,

_paramlilitary, police,

:2000408/2%

CONGRESSIONAL RECORD —SENATE

or other security or in-
telligence forces in Cambodia.”

The first question I would ask of you, Dr.
Kissinger, 18 whether or not that provision
of law is being complied with? ~

Mr. KigsiNGer, To the hest of my k bwl-
edge, it is. ?
TELEVISION NEWS-SIIOW, SITOWING U.8, CQLONEL

WITH CAMBODIAN FORCES

Senator Cirvrcm. About a month ago, I
watched a national network television news
program which showed an American colonel,
as I recall his rank, in the field in’' Cambodia

with Cambodian forces, The film ghowed him
pointing in various directions oul the battle-
field, discussing what must have been mab-
ters of tactical concern, with Cambodian
soldiers in uniform, and opening & map and
discussing with reference to 0/ / the map and

the terrain, what he had to/say. The Cam-"

,-‘agleedto
' MENDMENT NO. 514 )

hodians were listening very intently to what
must have been his advicé.

Agsuming that this film - was actually
taken in Cambodia, as it'was purporied to
be, and that the camera accurately recorded
the event, would not that colonel be acting
as a military adviser, contrary to the provi-
slons of the law?

Mr. Ki1ssINGER. Sengtor, I honestly do not
know anything about that event, and it is
very difficult for me/to speculate. If the col-
onel was advising Cambodian troopd in com-
bat actions he wag acting in violation of the
law.

But let me mdke & general comment. The
Vietnam war was conducted in an atmos-
phere of extraordinary bitterness within
this counftry, /I would say on hoth sldes of
the discussion, in which both sides believed
that very grave issues of hatlonal policy were
involved; under those condiiions it is pos-
sible that/ things were done that seemed over-
whelminély in the national interest and that
that was considered the primary criterion.

It what I have said to this committee is to
have a.ny meaning, then it would be totally
inap ropnato for me as Secretary, or as ad-
viser to the President, to behave like a sharp
lawyer and to try to split halirs and find some

\ legal Justification for something clearly

against the intent of the law. So I think the
better answer to give you, Senator, 15 to say,
that when the law is clearly understood—
and it will be my job to make sure that I
clearly understand the intent of the Con-

gress—we may disagree with it, but once,

the Intent 1s clear we will implement not
only the letter but the spirit. If such an
event \)ccurred a8 you describe, I wlll do my
best to' have it stopped.

Senator CruncH, Dr. Kissinger, I want to
thank you for that assurance and, knowing
you as I do, I am certain that you will fol-
low through with it. ~

Mr, KissiNGER, Thank you.

Mr. CASE. Mr.

‘Senator yield?

Mr. CHURCH. Iyield. -
Mr. CASE. Mr President, the distin-

" guished senior ‘Senator from Idaho and

I are very pleased to join in submitfing
this amendment: It is in line with
previous collaboration we have had on
similar matters. As he has said, it is
acceptable to the \admmlstra,txon, it
changes nothing in existing law.

I hope that the Ieadershlp on both
sides find it possible to accept the amend-
ment, and we can dispose‘of it without a
record vote. :

Mr, SYMINGTON. Mr, President, I will
accept the amendment. X

Mr, THURMOND. Mr.. President, the
Sena,te and the entire Congress have

is GhARDPISB00
several times, I belleve, In view o&that

President, will the_
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fact, I think it would be useless to opposo
it. We will accept the amendmént and
take it to conference.

Mr., CHURCH, Mr, Presxdcnt 1 -yield
back the remainder of my time.

Mr. THURMOND. I, wicld back the
time on this side. o

The PRESIDING OFI‘ICER All time
has been yielded bhack. The question 1s on
agrecing to the amcndment of the Sena-
tor from Idaho(Mr. CHURCID).

The amendinent was agreed to.

Mr. CHURCIL. Mr. President, I move to
reconsxdor the vote by which the amend-
ment was agreed to. A

SYMINGTON, Mr. President, I
move ‘to lay that motion on the.table.

“TThe motion to lay on the ta,gf was

Mr. PROXMIRE. Mr. President, I call
up my amendment No. 514.

The PRESIDING OFFICER. The
amendment will be stated.

The legislative clerk proceeded bo read
the amendment.

Mr. PROXMIRE, Mr. Plcsxdent I ask
unarimous consent that further reading
of the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered; and, without.
objection, the amendment will be printed
in the RECORD.

The amendment is as follows:

On page 30, between lines 2 and 3,
& new section as follows:

“Sec. 703. (a) The second sentence of the
first section of the Act entitled ‘An Act to au-
thorize the making, amendmeont, and modi-
fication of contracts to facilitate the national
defense’, approved August 28, 19568 (72 Stat,
972; 60 U.S.C. 1431), is amended Dby insert-
ing *(1)’ immediately after ‘shall not be util-
ized', and by striking out the period at the
end of such section and inserting in lien
thereof a comma and the following: ‘or (2)
to obligate the United States in any amount
in excess of $20,000,000, except with the prior
approval of the Conpress.’.

- “(b) The second sentence of sectlon 302
of the Defense Production Act of 1950 (50
App. U.S.C. 2092) is amended by inserting
‘(1)’ immediately after *except that’ and by
striking out the period at the end of such
section and inserting in licu thereof a comma
and the following: 'and (2) no such loan may
be made In an amount in excess of $20,000,~
000, except with the prior approval of the
Ccongress.’.

““(e) Section 2307 of title 10, United States
Code, 1s amended by adding ab the end there-
of a new subsection as follows:

“*(d) Payments under subsection (a) in
the case of any contract, other than partial,
progress, or other payments specifically pro-
vided for In such contract at the time such
contract was initially entered into, may not
exceed $20,000,000, except with the prior ap-
proval of the Congress.’.

‘“(d) Section 18(a) of the Military Seléc-
tive Service Act (50 U.S.C. App. 468) is
amended by inserting before the period at
the end of the first sentence a comma and
the following: ‘except that no order which
requires payments thereunder in excess of
$20,000,000 shall be placed with any person,
except with the prior approval of the Con~
gress’,

“(e) Whenever any department or ageicy
of the Federal Government requests or rec~
ommends approval by the Congress of any
action requiring such approval under the
htifled ‘An Act to

mb endment, and

modification of contracts to facilitate the na~-

insert
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tlonal defense’, approved August 28, 1958 (72
stat. 972; 50 U.S.C. 1431), under section 301
or 302 of the Defense Production Act of 1960
(60 App. U.S.C. 2092), under section 2307 of
title 10, United States Code, or under section
18(n) of the Military Selective Service Act
(50 U.8.C. App. 468), the Compftrolier Gen-

eral of the United States is authorized to

fully fnvestigate the need for and the poten-
tial consequences of such approval by the
Congress, In conducting any such investiga-
tion the Comptroller Genceral shall have ac=
cess to the complete financial records of any
private business enterprise which is the pro-

posed beneficiary of any such action requir- -

ing prior approval of Congress.

“(f) The amendments made by this sec-
tion shall not affect the carrying out of any
contract, loan, guarantce, commitment, or

other obligation entered into prior to the -

date of enactment of this section.”.

On page 30, line 3, strike out “Sgc, 703” and.

insert in licu thereof “Skc. 704",

Mr. PROXMIRE. I modify the amend-
ment so as to strike from page 3 be-
ginning with line 3 and . extending
through line 20; and on line 21 the ]etter
(f) should be changed to (d).

The PRESIDING OFFICER. 'The
amendment is so modified.

The modiﬁed amendment is 8s fol-

Jows:

On page 30, between lines 2 and 3, insert
& new section as follows:

“8rc. 703. (a) The second sentence of
the first section of the Act entitled 'An Act
to nuthorize the making, amendment, and
modification of contracts to facilitate the
national defense’, approved August 28, 1958
(72 stat. 972; 50 U.8.C. 1431), is amended by
inserting ‘(1)’ immediately after ‘shall not
bé utilized’, and by striking out the period
at the end of such section and inserting in

lieu thereof a comma and the following: ‘or -

(2) to obligate the United States in any
amount in excess of $20,000,000, except with
the prior approval of the Congress.’.

‘“(b) The second sentence of section 302
of the Defense Production Act.of 1950 (50
App. U.S.C, 2092) is amended by inserting
(1)’ immediately after ‘except that' and by
striking out the period at the end of such
section and inserting In lieu thereof a com-
ma and the following: ‘and (2) no such loan
may be. made in an amount in-excess of
$20,000,000, excep!, with the prior approval
of the Congress.’.

“(¢) Section 2307 of title 10, United States
Code, 1s amended by adding at the end there-
of a new subsection as follows: -

‘“(d) Payments under subsection (a) in
the case of any contract, other than partial
progress, or other payments specifically pro-
vided for in such confract at the time such
contract was initially entered into, may not
oxceed $20,000,000, except with the prior ap-
proval of the Congress.’.

“(d) Section 18(a) of the Miliary Selective
Service Act (60 U.S.C. App. 468) 1s amended
by inserting before the period at the end of

. the first sentence & comma and the follow-
T ing:

‘except that no order which requires
payments thereunder in excess of $20,000,-
000 shall be placed with any person, except
with the prior approval of the Congress’,
“(e) The amendments made by this scc~
tion shall not afiect the carrying out of any
contract, loan, guaramntee, commitiment, or

- other obligation entered into prior to the

date of enactment of this section.”,
On page 30, line 3, strike out “Skc. '703"
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my understanding that with this modi-
fication they are willing to a,ccept the
amendment.

I will explain the amendment quite
briefly.

Mr. President, first I ask unanimous
consent that the distinguished Senator
from Virginia (Mr. Harry F. Byrp, Jr.)
be listed as a cosponsor 01’ the amend-

ment.

The PRESIDING OFFICER. Wlthout
objection, it is so ordered.

Mi, PROXMIRE. Mr. President, the
amendment would reassert congressional
control over backdoor financing of de-
fense contractors. In light of the Lock-
heed bailouf, the CS5A and Cheyenne
problems, the purchase of stock in floun-
dering companies, unusual loans to

‘Grumman, and a host of other relatively-

unknown examples, 1t is clear that Con-

gress has no real control over bailouts

and back-door financing.
“BYRD-PROXMIRE AMENDMENT OF 1970

Once before we addressed this problem
with regard to loans made under the De-
fense Production Act. A Byrd-Proxmire
amendment subsequently was accepted

by the Senate in a 75 to 0 vote and was.

passed by the House to become law on
August 13, 1970. The Byrd-Proxmire
amendment provided that any loan or
guarantee made under the Defense Pro-
duction Act section 2091 shall not ex~
‘ceed $20 million without the approval
f Congress. It was necessary due to the
Pather open ended language of that act
nd was designed to curtail unlimited
oans to contractors.
UNUSUAL AIJVANCE PAYMENTS

That did not shut off the back-door

nancing, however. Instead of invoking
gection 2091, the Defense Department
turned to title 10, United States Code,
section 2307. Under this provision, emer-
gency, advance-and other payments can
e made to a distressed contractor up
to the total dollar amount of his con-
tracts without any proof of work com-

pleted. In effect, they are loans whereby .

the contractor can keep his cash posi-

ion solvent, This was the law used to

%owde Grumman with “loans® for the
14 program.

DEFENSE PRODUCTION ACT, SECTION 2082 APP,

There is another way to get around

thority in a companion section to 2091 of

the Defense Production Act. Since the

$20 million level only applies t0 one sec-
tion—2091—it leaves section 2092 open

for exploitation. By its terms, section

2092 applies directly to the President and
bo those who are delegated his authority.
It essentially contains the same powers
as in section 2091. According to the Gen-
eral Counsel of the Department of De-

J

the authority is- there ready to .. be
invoked.

Ml' PRQXMIR,E MY Premdent‘l"have VAST EXECUTIVE POWERS IN PUBLIC LAW 85— aoq.

discussed the amendment with the man~
ager of the bill (Mr. Syminecron) and
with the
South 0

By far the most extensive powers given
to the President and the Department of

the congressionally imposed $20 million
‘level. The Defense Department can make
tuse of the loan and loan guarantee au-

fense, section 2092 has not been used’
.since it was enacted in 1950. Nonetheless,
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This law allows the President or any de-
partment he authorized to enter into
contracts or modify contracts without
regard to other laws if it would “facili-
tate the national defense.” It also allows
for advance payments..

The authority is delegated to.the Sec-
retaries of Defense, Army, Navy, and Air

-Force, and can be further delegated.
- Above $50,000 in obligation, the action

must be approved by a Deputy Assistant
Secretary or by a departmental Contract
Adjustment Board. The Department of
Defense must report to Congress by
March 15 of each year with an account-

- ing of the actions under thls law of the

previous year.

A review of these annual reports in-
dicates that Public Law 85-804 has bcen
used to obligate $700 million from 1959
to 1972, This is a staggering amount of
money to be obligated by a back-door
technique. It has been used to purchase
stock as collateral in the GAP Instru-
ments Corp., of Long Island. It has been
used to provide financing for the ill-fated
CbH~A airplane and Cheyenne helicopter
programs. It is the broadest and most
flexible contract modification law on the
books. The Department of Defense .can
virtually take any action it desires sim-
ply by stating that it would ‘“facilitate
the national defense.”

EVEN THE SELECTION SERVICE ACT 1148

EMERGENCY PROVISIONS

Our review of existing emergency leg-
islation also has uncovered a little known
provision of the Selective Service Act,
title 50, section 468, which remains
In force since the natlonal emergency
of 1950. It does not appear that the ex-
tensive authority given the President

‘under the Selective Service Act has been

used, but it could be. In fact there have
been strong hints that use of this act
was under consideration as a technique
to compel Grumman to produce F-14’s.

" The Selective Service Act permils the
President, after receciving advice {rom
the National Security Resources Board,
to place orders for military goods and
compel production by seizing the plant
if necessary, In fact the President. can
take over a defense plant and run it as
he sees fit simply by declaring it is in
the interests of national security.

- “Fair and just compensation” is re-
quired for any products furnished but

“there is no definition of what is fair and '

just.
NEEDED CONGRESSIONAL APPROVAL FOR BACKDQOR
FINANCING

My amendment would take the concepf
so readily accepted by Congress in 1970—
the idea of a $20 million limif without
congressional approval—and apply it to
these other laws that permit backdoor

financing. In no way does it cut off.

emergency authority of the Department

of Defense or the President. It simply ™

requires that any action involving obli-
gations of Feederal resocurces over $20 mil-
lion must first be approved by Congress.
If Congress says OK, then they go
through. But Congress can also say “No”
and that is the authority it does not now
have. Each’ individual case would be de-
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For those who would be concerned
about the limitation of Presidential au~

thority in an emergency, there are two -

sound points to consider. First, Con-

gress can always give its approval as I

am sure it would in an emergency.
Sccond, and even more important, the

President has exltensive emergency au- -

thority to meel any circumstances with-
out the laws in question. Under title 10,
the President has two sections—4501 and
9501—which give him vast authority to
place orders for defense goods, transfer
production, insure production, and seize
facilities if necessary. The qualifying
time phrase is “in time of war or when
war is imminent.” Similar provisions
exist in title 50, United States Code, sec-
tion 82. .

1t is obvious, therefore that loopholes
must be plugged while still allowing broad.
leeway in time of national emergencies.
My amendment would do just that.

A ‘SUMMA'RY OF RELEVANT LAWS
- Mr. President, the following is a short
summary of the current legislation thab
enables the Department of Defense to .
take such extraordinary actions without
prior congressional approval:

First, 50 U.S.C. 1431: National defense
contacts, authorization and official ap-
proval. Public Law 856-804:

This section empowers the President
to authorize Government agencies to
amend or modify contracts, and to make

advance payments on contracts, when .

the President believes such action would

facilitate the national defense, This sec-

tion applies only during a national emer- .
gency. T

As implemented by Executive Order
10789-1958—agencies may take the ac-
tions specifically enumerated in the sec-
tion, as well as “modify or amend or
settle claims” and “enter into agree-
ments—modifying or releasing accrued
obligations.” :

Other parts of the Executive order
make the following provisions, among
others: )

Proper records must be kept and made
available for public inspection unless dis-
closure would harm the national secu-
rity. .

A report to the Congress of all ac-

tions taken during the previous year

under the section must be made by
March 15.

Advance payments may be made only
alfter obtaining adequate security.

The Compiroller General has access
to “directly pertinent” corporate records,
subject to certain limitations in section
1433. :

A contract amendment may not in-
crease the price to an amount higher.
than the lowest rejected bid of a re-
sponsible bidder. _ '

Second, 50 United States Code App.
2092: Loans to privafte business enter-
prises. Defense Production Act:

This scction allows the President to
provide for direct loans to private busi-
ness enterprises to expedite the national
defense. Loans may be extended only to
the extent that they are “not otherwise

available on reasonable terms.” Statu- jd_pot-refer In vour testimony to _each year’s. report with the exception of
tory toApproved F omReleas e 200087 SihurtinToRt0ss0Re00800160006: 707 o s
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amended in 1970 to include & $20 million
limit on puarantees unless approved by
Congress.

Third,

ments:
. 'This section allows heads of agencies
to make advance, partial, progress or
other payments, not to exceed the unpaid
contract price, only if the contractor pro-
vides.adequate security.

Fourth, 50 United States Code App.
468: Utilization of industry. Selection
Service Act: i :

This section authorizes the President

10 U.S.C. 2307: Advance pay-

to compel producers to fulfill defense -

contract obligations. Nonfulfillment in-
cludes failure to fill an order “within the
period of time prescribed by the Presi-
dent” and failure to furnish articles at
the contract price, among others. In the
event of noncompliance, the President is

authorized to take immediate possession”

of any facility and to operate it to pro-
duce the contract material. This section
applies only during a national emer-
gency.

Mr. President, I ask unanimous con-
sent that my exchange of correspondence
with the General Counsel of the Depart-
ment of Defense be placed in the RECORD
at this point, except for his lengthy ap-
pendices.

There being no objection, the corre-
spondence was ordered to be printed In
the RECORD, as follows:

CONGRESS OF THE UNITED STATES,
Washington, D.C., February 15, 1973.
Mr. J. FrED BUZHARDT, ' .
General Counsel, Department of Dejense,
Washington, D.C.

Dear Mr, Buzxarpr: I am undertaking a
review of the emergency legislation now on
the statute books which might be used by the
President or the Department of Defense as
authority for providing emergency relief to
defense contractors in various kinds of finan-
c¢lal difficulty.

I have read your testimony of January
15th on this subject before Senator Byrd's
Armed - Services Subcommittee on General
Legislation, and I would much appreciate
it if you would answer the following ques-
tions which that -testimony brings to my
mingd. -

(1) Inyour testimony you clted three stat-
utory provisions which might be used by
the Department as authority for emergency
relief:

Title 50, Section 14381 U.S.C. (P L. 85-804).

_Title 50, Section 2091 U.8.C, App. (Defense
Production Act). -

- Title 10, Section 2307 U.8.C. (Advance and
Other Payments) .

Would you please provide me with a de-
tailed record of the use made by the Depart-
ment of these provisions during the past
three years—the dates of each action taken,
the names of the corporations or other bene~
fleiaries involved, and the dollar extent of
each obligation or commitment? (My interest
in Title 10, Section 2307 U.S.C. is limifed to
advance payments and other payments of an
emergency nature which may have been
made, not to customary progress payments
provided for in confracts when entered into).
Would you also provide me with a separato
record of those occasions on which these
provisions have been used, at any time since
they became elfective, to provide a corpora-
tlon or other beneficlary with relief in excess
of $20 miilion?

by its terms to the President alone). Tltle b0,
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to loan (or guarantee loans) to private busl-
ness enterprises under speclfled circum-
stances beneficlal to the national defense,
Would you please provide me with a detnlled
record of the use made of this provision dur-
ing the past £iiree years?

Would you algo provide me with a sepatrate
record of those occasions when ib has been
used, ab eny time slnce 1t heeame cflcclive, to
provide a private business enterprise will
aid in excess of $20 million?

(8) You did not refer in your testimony
either to Title 50, Section 468 App. U.S.C. or
to Title 80, Section 1152 App. U.S.C,, which
provisions were referred to ns the *“Selected

‘Scrvice Act” and the “War Powers Act” by the

Navy last year in testimony fo the Taclical
Air Power Subcommittee of the Senate Armed
Services Committee. The Navy suggested in
that téstimony (at page 3812 of Volumo 6 of
the Committee’s FY 1973 authorization henr-
ings) that these provisions could be invoked
to compel defense contractors on the F-14
to continue production of the planes, Is it
your opinion, also, that elther or both of these
provisions would be legally applicable to com-
pel continued production of the F-14 by those
I"-14 contractors unwilling to continue pro-
duction without a restructured contract? If
you belicve that Title 50, Scction 468 App.
U.8.C. would be applicable, how would the
“fair and just compensation” called for by
subsection (d) of that scction be determined
(would it be the costs of continued produc-
tion, the exlsting contract price, or something
else instead) ? If you believe that Title &0,
Section 1152 App. U.S.C. would be applicable,
how would the price to the government of
continued production be determined under
that section? Would you please provide me
with a detailed record of the lask five times
each of these Sectlons has been-used to com-
pel production of a major weapon system pro-
gram—the dates of each actlon, the namcs
of the contractors involved, the dollar mag-
nitude of the production work in question,
and a precise explanation as to how the price
of that work to the government was deter-
mined?

I would deeply appreciate it if you could
provide me with answers to the above ques-
tions by March b, 1973, Should you he re-
luctant, in light of present negotiations re-
garding the F-14, to answer how those ques-
tions which refer directly to that program,
I would accept immediate answers to all other
questions (including those regarding the his-
torical use of Title 50, Sectlions 468 App. and
1162 App.) and a later reply to the F-14 re-
lated questions. Mr. Ron Tammen of my staff
(Ext. 56663) would be happy to assist you in
responding to this request.

Sincerely,
. WILLIAM PROXMIRE,
Subcommitice on Priorities and Economy
in Government, )

GENERAL COUNSEL OF THE
DEPARTMENT OF DEFENSE,
Washington, D.C., March 7, 1973.

Hon., WiLLiamMm PROXMIRE, -

Chairman, Subcommittice on Priorities and
Economy in’~ Government, Joint Eco-.
nomic Committee, U.S. Senate, Wash-
ington, D.C.

Drear Mr. CEAIRMAN: Reference is made to
your letter to February 15, 1973 in which
you asked for certain information in con-
nection with your review of legislation
which provides for financial assistance to
contractots. '

Pursuant to section 4 of Publle Law 85—
804 (60 U.S.C. 1434), the Deparéiment of De-
fense annually provides a report to the Con-
gress of actions taken under that authority.
I am providing as Enclosure 1 a copy of

in the process of preparation. A copy of The

which provides for loan guarantees, was Section 2092 App. suthorizes the President 1972 report will be gent to you when 1t is
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transmitted to the Congress within the next
few weeks.

Tnclosure 2 represents information com-
piled by the military departments in re-
gponse to your inguiry concernting actlons
taken under section 301 of the Defense I'ro-
ductlon Act (50 U.8.C. App. 2001) snd 10
U.5.C. 2307,

Authority to take loan action under sec-
tion 302 of the.Defense Production Act (50
U.S.C. App. 2092) was delegated to the Sec-
retary of Tressury and to Director of the
Office of Emergency Preparedness by section
310 of Executive Order 10480, as amended.
We understand that no loan action by those
agencics has been taken under this authorlty
for many years and we have bheen unable to
And any record in the Department of De-

fense which would indicate the extent De-.

fense contractors were ever involved in such
louns since enactment of thab provision. in
1050, You may wish to make further inquiry
of those agencles.

We find no record of the use by the De- .

partment of Defense of section 18 of the Se-
lective Service Act (60 U.B.C. App, 468) slnce
its enactment in 1968. In the light of pres-
ent negotiations concerning the continuance
of the production of the F-14, we would pre-
fer not to give an opinion as to the pro-
vislon’s applicability to the situation at this
time.

The provisions of 50 U.S.C. App. 1152 are
no longer in effect. As indicated in 50 US8.C.
App. 646, the provislons of section 1152(a)
were to remain in force until June 30, 1949,
or until June .30, 1950 in the case of con-
tracts or orders for tin and tin products.
(The only extension beyond these dates was
in connection with import controls on fats,
olls, rice, and rice products, in which case
the final expiration date was August 1, 1951,
Sce mnote following 50 U.S.C. App. 1152.)
Additionally, 1t shouid be noted that the
natiohal emergency declared on Septembor 8
1039 and referenced in sectlon 1162(a) (1)
was terminated on April 20, 1952 by Presi-
dential Proclamation No. 207¢. We have found
no record which indicates the extent this
authority was used prior to the expiration.

I trust the foregoing information will meet

your needs,
Sincerely,
J. FrREp BUZHARDT.
Mr. SYMINGTON. Mr. President,

speaking for this side of the aisle, T am
very glad to accept the amendment. I
think it is a superb amendment. It is
wise and constructive and it brings ex-
penditures under more control of Con-
gress as we previously thought they were
in legislation we had passed heretofore.

I commend the Senator from Wiscon-
sin and the Senator from Virginia for
bringing this legislation before us. We
are glad to be able to accept-it.

Mr., THURMOND. Mr. President, we
feel this amendiment does have merit and

we are willing to accept it and take it

to conference. .

Mr. PROXMIRE. Mr. President, T yield
to the Senator from Virginia. :
- The PRESIDING OFFICER. The Sen~
ator from Virginia is recognized.

Mr. HARRY F. BYRD, JR. Mr. Pres-
ident, T am glad to join with the distin-
guished and able Senator from Wiscon-
sin in cosponsoring this amendment. It
would prevent the Department of De-
fense from making loans In excess of $20
million without the approval of Congress.
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introduction of that legislation the Sub-

 committee on General Legislation of the
. Committee on -Armed Services held a

hearing on it. A major purpose of the
hearing was to try to delienate how many
sections of the code there are under
which the Department of Defense can
make loans to defense contractors.

Mr. President, I have before me a
transeript of the hearing which occurred
on Monday, January 15, 1973. In that
hearing it was established that there are
at least four sections of the code under
which loans can be made by the Defense
Department to these two defense con-
tractors: One is 85-804, another is 2307,
another is the Defense Production Act.
Then, there is another section dealing
with salvage operations. The matter of
salvage operations presents a very slight
problem and I do not think it is a matter
of great concern. But there are four sec-
tions of the code under which fthe De-
partment of Defense can act.

Mr. President, this matter first came

to my attention in 1970 when the Penn
Central Railroad was in difficulty. It was
proposed and the administration was
considering loaning to the Penn Cen-
tral Railroad the sum of $200 miilion and
using as authority the Defense Produc-
tion Act. I began to look into that act
to find out what the ceiling was in the
code for loans under the Defense Pro-
duction Act. I found there was no ceil-
ing. I introduced leglslation along with
the able Senator from Wisconsin to place
a ceiling of $20 million so far as the De-
fense Production- Act is concerned.
. The Department of Defense found
these other sections of the code under
which they could ac¢t. For example, in
the. Grumman case, the loan was §$54
million, o '

So I think something along the line
of the Proxmire-Byrd amendment should
be agreed to. I was willing to cooperate
with the Department of Defense to work
oub something whereby legislation would
not be necessary. After the hearing on
January 15 held by the Subcommittee on
General Legislation of the Committee on
Armed Services it was agreed between
the committee and the Department of
Defense that the Department of Defense
would work with the staff of the commit-
tee to work oubt an arrangement which
would be agreeable to Congress and the
Department of Defense so that legisla-
tion would not be necesary. But I have
been. informed by the committee, and in
searching my files in my office I find that
the Department of Defense has not com-
plied with what I thought was a proposal
that we had agreed upon.

I am glad to support the proposal of
the able Senator from Wisconsin.

Mr. President, in that connectioh I ask
unanimous consent to have printed in
the REcorp the transcript of the hear-
ings held before the Subcommittee on
General Legislation of the Committee on
Armed Services on Monday, January 15,
1973, because 1t deals in some detail with
this question of loans.

There being no objection, the tran-

S 17217

DEPARTMENT OF DEFENSE COMMITMENTS TO
DEFENSE CONTRACTORS; MONDAY, JANU-
ARY 1B, 1973

[Bofore the U.8. Senate Subcommiitee on -
General Legislation of the Commitiee on
Armed Services, Washington, D.C.]

The Subcommitlee met, pursuant to call ab
10:00 o’clock a.m. in Room 231, Russell Sen-
ate Office Building, Senator Harry I, Byrd,
Jr., (Chairman of the Subcolnmittee) pre-
siding.

Present: Senators Byrd (presiding), and
Hughes.

Also present: John T. Ticer, Chief Clerk,
CGeorge H. Foster, Jr., LaBre R, Garcla and
John A, Goldsmith, Professional Stafl Mem-
bers.

Senator Byrp, The Subcommittee will come
to order. ’

Today the Subcommittec on General Legis-

-lation will take - testimony concerning the.

policies of the Department of Defense In
making financial coramitments to contrac-
tors.

I understand that we will hear from The
Honorable J, Fred Buzhardt, General Coun-

‘sel, Departiment of Defense.

This hearing has been prompted by loans
totaling some $54 million, made to the Grum-
man Corporntion, an aircraft manufacturer.

In July of 1970, I introduced an amend-
ment to the Defense Production Act that was
intended to limit financial commitments to
defense contractors to $20,000,000.

At this point I will read into the record
the text of that legislation:

“Except with the approval of the Congress,
the maximum obligation of any guaranteelng
agency under any loan, discount, advance or
commitment in connection therewlth en-
tered into under this section, shall not exceed
$20 million.”

The amendment was applied to a provision
of the Act dealing with loan guarantees, This
amendment was approved by the Senate on-a
vote of 76 to zero, and subscquently was
prased by the House and in Conference and
became law on August 13, 1970.

This amendment resulted from the fact
that the loan provisions of the Defense Pro-
duction Act wero open-ended. It was my view
that a limitation should be placed on loans
to contractors. The Senate vote of 76 to zero
oh my amendment indicntes that the Senate
was of the same view.

It was my understanding that the Byrd
amendment in 1970 would fix a limit in the
area of large loans to contractors. But the
Grumman loan indicates that this is not the
case.

As T understand it, the Navy has provided
some $54 miliion to Grymman under the
provisions of Section 2307 of Title 10 of the

TU.8. Code, entlitled “advance payments.” This

arrangement requires Grumman to pay 6%
percent interest on the outstanding balance
of funds and allows the Navy to place some
jimitations on the activities of the contrac-
tors such as dividend limitations, salary in-
creases and others.

I have introduced 1legislation—S. 328—
which would limit these so-called "advalice
payments” to $20 million per contract. To-
aay’s session will be, in effect, a hearing on
S. 328 and the committee would be glad to -
hear the suggestions and recommendations
of the Department of Defense.

It is the Subcommibtee’s intention to de~
termine just how many varlous ways remain
for the Department of Defense to provide
commitments of money to contractors with-
out the prior approval of Congress, or with-
out any limitations on amount, regardless of
any semantic interpretation of such terms as
“loans” or “advances.’”

At this point the Committee will call on
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STATEMENT OF J, FRED BUZHARDT, GENERAL
COUNSEL, DEPARTMENT OF DEFENSE; ACCOM~
PANIED BY: LAWRENCE E. CTIERMAX, COUNSEL,
OFFICE OF NAVY COMPTROLLEN; COLONEL
DRUCE DENEFIELD, CIAIRMAN, CONTRACT FI=
NANCE COMMITTEE, DEPARTMENT OF DEFENSE;
AND JAMES P, NASII, ASSISTANT GENERAL
COUNSEL, DEPARTMENT OF DETFENSE

My, BuznarpT. Thank you, Mr. Chairman. .

First, let me respond to your opening
statement and say that the loan agreement
with the Grumman Alrcraft Corporation, as
you pointed out in your opening statement
was not made under the provisions of the
Defense Production Act, which was amended .
in July 1970, in respect to guaranteed loans.

That Act, as you pointed out correctly,

was unlimited, open-ended. insofar as guar- -

antecd loans are concerned. The advance
payments made to the contractor in the
Grumman case were made under the provi-

| sions of Section 2307 of Title X of the United

States Code. 'This, however, is not an open-
ended muthority to make loans %o- contrac-
tors. Inherently the limitation is the amount
of the contract which has been negotiated
with the contractor, and beyond that amount
there is no authority to make a loan to &
contractor in 10 U.S.C. 2307. Accordingly,
that limitation does stand with reference to0
advance payments, and cannot be exceeded
by the Department.

80, in effect, Congress

Senator Byrp. If I might interrupt you at )

that point, in this particular contract that
would provide, what is the maximum that
you could go into this contract in advance
payments? ’

Mr. BuzilarpT. Well, it would be all the
contracts with the particular contractor,
Senator, not just the one contract but on
any given contract, we can go to the amount
thet the Congress has authorized and appro-
printed for that contract. We can go further.

Senator Byrp. It would be a very substan-
tial amount if you went to the maximum.

Mr. BuzaarDpT. Yes, sir, 1t would be a sub-
stantial amount. In practice, however, this
type of loan is usually, and in this case 1t
i3 true, Iimited to the amount of work in
progress, the value of the amount of work
in progress on the particular contracts to,
which the loan is related, and it is within
the annual appropriation amounts that the
Congress has provided on the particular con-
tracts which are involved. So that we have
nothing beyond the- specific amounts which
the Congress has acted on as annual appro-
priations. So that it is not really open-
ended at all. There is a very precise limifa-
tion. What is involved here is the method
by which you make the funds available to
the contractor.

Normally, progress payments are paid to a
contractor during the performance of the
contract. In this particular case the progress
payments are based on 80 percent of the
obligations incurred by the contractor and
the loans are actually made on the 20 per-
cent retainage which the contract provides

for. Instead of just increasing the rate of

progress payments the Departmeont, in taking

a more conservative view to financing the -

contractors, has seen fit to make these ad-:
vance payments as loans so the company
will have to pay Iinterest and so that the
special conditions can be attached to the
agrecment to advance this money in order
to protect the taxpayers’ investment about
it such as the lmitations on disposal of
property, the prohibition against payment of
dividends while the loan is outstanding, and
the prohibition against increase of salarles,
mortgaging the property and that kind of
thing. The statute provides that as security
for the loan the povernment will have first
llen on work in performance and inventory

ns well a.ABpp@ g; o g
in the fu create 3 1;he>1r1;l vagtlze pé.sy-e
ments. So we really don't have at all an
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open-ended authority to loan under the pro-
visions of 10 U.8.C. 2307, :

Now, I should mention, of course, we have
not used it in this case, there is another pro-

- vislon of law, we are talking about any pro-

visions that we had, which is Public Law
85-804 which gives authority under certaln
prescribed conditlons for the Department to
amend the contract without conslderation.
This is g very unusual procedure but in that

event funds could be advanced beyond that

limitation. :

Senator Byrp. Is 1t your interpretatlon tha

if two or three million dolars, to take some
figure, were appropristed for a contract then
the Department could advance.this entire
amount to the contractor?
- Mr. BuzHARDT. It would depend on the per~
formance of the work, Mr. Chairman, as to
whether we could and that certainly would
‘depend on the performance as ‘to whether
we would. I belleve legally we could absent
any special constraints, advance that fund
for financing. N

Now, as a matter of practice, these funds
are only advanced under very exceptional
circumstances and only advanced with a rela-
tionship being established on the work in
progress, and the amount of work that is
completed on the contract as time progresses.

Senator Byrp. You say the funds are only
advanced in unusual circumstances.

Mr., BuzmarpT, That is correct, Mr. Chalr-
man. '

Senator Byrp. So what you are doing In
regard to this particular advance is an un-
asual—Is unusual, is that correct?

Mr. Buzmarpr, It is an unusual circum-
stance, yes, Mr. Chalrman,

Senator Byrp, Well, how many other in-
stances do you have where you have made,

where you now have loans or advances out-

standing?

Mr. BuzHarDT. Let me see, Mr. Chairman,
I believe I have a list of them, Mr, Chairman,
there are a number of them, advance pay-
ments, I have not actually counted them
here that we have made that are outstanding
since 1972. I might mention that there are
really threce categories here, In some cases
the advance payments are used in the larger
amounts to foreign governments where we
are, where they are producing under a con-
tract with our government. We advance the
money in those cases so that they may pro=-
ceed with the financing. The foreigh govern=
ment does not bear the burden of financing.

Senator Bymp, You are speaking now of
foreign governments?

Mr. BUZHARDT, Yes.

‘We also have, the primary case in which
it is used In with some non-profit contractor,
universities .

Scnator Byrp. Let’s get down to cases
which would be similar in nature to the
Grumman case. That is a private profit-
making corporation. ’

Mr. BuzxHARDT. Let me say first there are
roughly 60 altogether that are outstanding,
and if you will give me just a moment I
will count them to see how many cases we
have outstanding, commercial companies,

-There are about eight, I belleve, outstanding,

Mr. Chairman. I will be glad to check that
fipure and count more precisely but I belleve
there are eight cases in which they are out-
standing. R

Senator Byrp. How many of those elgh
exceed $20 million?

Mr. BuziarpT. Only one, Mr. Chairman,

Senator Byrp. Only the Grumman one?

Mr, BuziiarDT, Yes, sir.,

Senator Byrp. So with the exception of
Grumman, the Department has stayed within
the $20 million limitation within the legisla~
tion set forth of 1970. '

Mr. Buziarpt, We have stayed within that
limitation altogether, Mr. Chalrman, if
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duction Act provisions since it was extended
in 1970. In the case of advance payments,

. Grumman ig the only case in which the loan

is as much as or excecds $20 million that is
outstanding at the present time.

Senator Byrp. You say the Grumman case
is the only:

Mr, Buziianor. Only commercial,

Senator Byup. The only commercial loan
that exceeds that?

Mr. BuzHAnDT. Yes, sir.

Senator BYrp. You have other loans that
exceed that but not the commerclal loan?
. Mr, BuzmarpT. I belleve that is the case,
yes, sir. And those loans that exceed that I
Believe are to foreign governments. Advance
payments we aro speaking of_ here rather

Senstor Byrp. Advance payments to foreign
governments,

Mr. BuzHaArDY, Yes, sir,

Senator BYrp. What governments would
be involved in that?

Mr, BuzHARDT. The United Kingdom, I he-
lieve, is the largest example, Mz, Chairman.

Senator Byrp. And what type of contract
do you have with the United Kingdom that
would require

Mr. BuzHarpT, These are primary co-pro-
duction agreements, the Harrler aircralt and .
some engines that are involved for aircraft
that we procure. .

Incidentally, I might mention, Mr. Chair-
man, where we produce or we apgree to sell
to foreign governments defense materlels
that they reciprocate where we buy for thelr
account they advance the funds with which
we buy. In other words, it is not a one-way
street.

Senator Bynp, To get back to the commer-
cial 'loans, this is the only commercial loan
that exceeds $20 million?

Mr. BuzHARDT. That is correct.

Senator Byrp. No, in your remarks you
pointed out that the funds involved in the
F-14 procurement are appropriated funds.
What the subcommittee 1s interested In
primarily is the question of the proper use
of appropriated funds. The questions arise
in this connection such as what assurance
do we have that the taxpayers’ money has
been properly safeguarded, What does the
F-14 procurement arrangement tell us about
the fiscal policies of the Department- of
Defense?

Mr. BuzsHaARDT. Mr. Chairman, of course
we have—while I don't want to get Into the -
details because of the status of the situation,
let me assure you that the taxpayets’ moncy,
the taxpayers’ interest, is most protected by
using this approach. There could have been
an alternate approach, of course, to increase
the percentage of progress payments that
are pald, which is done from time to time
and in such case you would just advance
80 percent, advance some higher percentage.

In order to hetter protect the taxpayers’
interest the rate of progress payments was
not increased but rather the money was
advanced as an advance payment or loan so
the contractor would have to pay interest.
It is limited by the contract amount, and
quite well sccuréd by work in progress on
all of the contracts with which it relates.
It would not, for Instance, relate to the op-
tion for lot 5 under the Grumman contract,
which has not been accepted by the com-
pany but only to the first four lots which
are firmly under contract. at this point. It
does not relate to work on an option that
has not yet been settled and accepted. So
that the taxpayers’ intercst is best protected
by this, and in addition you have the limita-
tions that are placed on the company which
are also designed precisely for this, so that
the resources for the company cannot be
squandered and the collateral is available to
insure that the government does not lose

smm)mmf EM'anary pur-
pose of this hearing to explore the details

.
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of the Grumman case but rather to look at
the overall policles of the Defense Depart=
ment with regard to loans, advances ahd
_other financial assistance to contractors.
Some hackground on the Grumman oase
is, of course, necessnry and on that point I
might note that it 15 my understanding that
the orlginal loan or advance, if you prefer
it, but 1t 1s certainly a loan, but if you want
to say advance it is all right with me, 1
think it is & loan by any namie, was in the
amount of about $20 million. A total of $54
million, I believe, was reached in two addi-
tional increments, is that correct?
Mr. Buziiarot, That is correct.

senator Byrp. Also I think it is interesting .

that the Navy apparently has financed long
" lead time procurement by Grumman of ma-
‘terinls for airplanes which the contractor
says it cannot build at the contract price,
isn’t that correct? ’ -
Mr. BuziarpT. That is correct, Mr. Chair-
man, to some extent, to a limited extent.
sSenntor Byrp. In other words, the govern-
ment has advonced, loaned money or ad-
vanced money . ’
Mr. Buzmanpr, That was not an advance
payment, Mr, Chairman. That was a provision
in the coniract that requires prior to the
exercise of the option the payment of funds
to procure from subcontractors long lead
time items. Tho contract price that, I believe,
about six months before the exercise of any
option for a new lot of production that small

amounts of money will be advanced or pald

for the procurcment of the long lead time
items. .

Senator Byrp. Yes, but it is correct that the
Navy has financed long lend time procure-
ment by Grumman of materials for airplanes
which the contractor says that i% cannob
build at the procurement price?

Mr. Buziiarpt. That is correct or
tractor announced that he cannot build.

Senator Byap. Certainly this strikes me as
o risky use of the taxpayers’ monies. But
1t is not so much the details of the particular
case that interests the subcommittee ag it
is the policy implications. So I would like
to procced first to the use of the Defense
Production Act to assist contractors.

T4 scems to me that this Act of 1970 cléarly
pgave the intent of the Congress in regard

to, and I will use the. exact language, “In -

regard to loans, discounts, advances or com-
mitments in connection with defense con-
tracts, that they shall not exceéd $20 mil-
lion.” '

Now Section 2807——

Mr. BuzmarpT. Mr. Chairman, if I might
note the language of the amendment to the
Defense Production Act related to loans made
under that section.

Senator Byrp. That is correct, that is cor-
rect. :

Mr. Buzmarbr. And those are guaranteed
loans, guaranteed loans under that section.
Advance payments are not guaranteed loans.
The government acts as the banker in that
case. We actually advance the money. .

Qenator Byrp, That is correct, But what I
am suggesting 1s that it seems to me that
that clearly gave the intent of the Congress
in regard to loans and advances to contrac-
tors. You are relying on, the Defense Depart-
ment 1s relying on section 2307, as I under~
stand it.

Mr. Buzuarot. Yes, sir. .

Senator Bymp, Of the code, which goes
back, to the best I can judge from reading it,
1t must be about 1962 which is prior to the
1970 amendments, :

Mr. Buzmanor. I believe that goes back
much further than that, Mr. Chairman. I
belleve around 1940,

Senator BYrp, In any case——

Mr. BUzEyRDT, '48 or '49

Sonator IpproNedForRele
1970 enactment, .

Mr. BuzmarpT. Yes, sit, I might mention
Mr. Chairman, that though you are dealing—

the con~
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I do not believe that Congressional intent of
impact on advance payments could be im-
plied from the action with respect to the
amendment under the Defense Production
Act. There you were dealing with an open-
ended authority so far as amounts are con-
cerned, the guarantee loans.

As I pointed out earlier, when you are deal-
ing with advance payments you are not deal-
ing with an open-ended provision at all be-
cause you have the limits on the amount of
contracts, the contracts, the government can

_only be obligated to those contracts to the
extent that Congress has authorized the pro-
“gram if specifie amounts and subseqguently
appropriated funds to execute those agree-
ments. So the Congress does review each in-
crement of these, In this case we are talking
about tlie method by which the money is
paid under fhe contract. Lt 1s money that the
contractor is going to receive at any rate, and
he will be able to enforce it it court. It is
just using a slightly different method for
meking these funds available to the con-
tractor than we do with the normal progress
payments. .

Senator Byrp. To get back to the Defense
production Act, the reason I got interested
in 16, and I am frank to say 1 did not realize

it was an opeit-ended proposition and I don't

think other members of the Senate realized
it. I got interested because I understood that
considerntlon was being given to utilizing
that sectlon to make a loan of $200 million
to the Penn Central Rallroad. I understand
that you personally did not favor that, but
consideration was being given to utilizing
that sectlon for that Penn Central loamn.

Mr. BuzHzARDT. Yes, Mr. Chairman. 1 might
say that the Defense Department did not
favor the use of it in that case and I might
point out it will make a good distinction
here. In that case, with Penn Central I be-
lieve there were abouf $12 million worth of
contracts outstanding, and they were, as you

. sald, contemplating & $200 miilion loan,
which demonstrates the latitude which pre-
viously was available in the Defense Produc-
tion Act. '

. As a compatison with only $12 million out-
standing in contracts we have been moving
under Section 2307, Title 10, the maximum

. loan would have been limited to $12 million

in all probability, So that glves you some
contrast into the aunthority under these con-
tracts, I mean under these separate provi-
slons of law. :

Senator Byrp. I take it that you feel that
the Congress was wise in the legislation
which it enacted in 1970 to put a limit on
these Defense Production Act loans and ad-
vances, commitments. -

.. Mr. BuzHARDPT. There certainly was no
objection to it on behalf of the Department
of Defense, Mr. Chalrman. It would be @

different proposition if we had & similar .

- gtatutory limitation on Section 2307. I might
point out that Section 2307 deals not only
with advance payments, it deals with the
normal progress payments, and even the final
payments macde to the contractor, so that it
would be a very difficult thing to work out &
workable statutory provision that set a dollar
limit on these contracts, I mean on the pro-
visions of 2307. ’

senator Bynp, I want to get ‘to the detail’ ‘

of that in a few minutes, but I might just
comment at that point, you say it would not
be practical, well, as a matter of fact, it is

only the Grumman caseé now that ekceeds

the $20 million limitation under 2307.
Mr. BuzHARDT, As to advance payments, Mr.
Chairman. k
Senator Byrp, That is right.
Mr. Buzmaror, That section also covers
_ progress payments and in many cases
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Senator Byrp, Since the amendment limit-
ing loans under the Defense Production Act
was passed how many times has the Defense
Department found it necessary to provide
loans to contractors under that section?

. Mr., BuznarpT. In no instance, Mr. Chair=-
man. -

S0 far as I can determine the guarantee
Defense Production Act has not been used
since 1970.

Senator Bynrp. Has the Defensc Deparbment
made any loans other than under the De-
fense Production Act and 2307? .

Mr. Buznarpr. Not to my. knowledge, Mr.
Chairman. As I mentloned earller, there is

a provision under Public Law 85-804, and

this may have been used in one instance,
may possibly have been. This in extreme
clrcumstances permits the Government to
amend a contract without consideration and
in one case that sort of action may have been
taken in the for of a loan. -

Senator Byrp, What I am really trying to
understand is how many different sections

* of the Code can be utilized by the Depart-

ment of Defense to r. 1ke advances and loans?

Mr. BuzaaRpT, Well, Mr, Chairman:

.Senator Byrp. We ktnow the Defense Pro-
duclion Act can.

Mr, BuzzarDT. That is right.

Senator BYrp, We know 2307 can.

Mr. BuzHArRDT. That 1s right; and, as I
mentioned, 85-804¢ would permit either a
grant or a loan without consideration for the
penefit of a contract. There were a number -
of .constraints in the use of P.L. 86-804 but
that is a potential authority.

Senator Byrp. What limitation is there
under: : .
Mr, BuzeAeDT.. Mr. Chairman, I also, Mr.
Chermak mentions to me in some cases wWe
can make advances. I believe in the case of
s.lvage operation. There is a separate statute

for that. -

Senator Byrp., Take the guestlon of the, .
I understand the, Navy has purchased stock
in the, GAP Instrument Corporation under

‘the provision of Public Law 85-804.

. Mr. Buzmarpr. That is the Instance to
which I was referring.

Senator Byrp. I guess that was because
GAP Corporation was on the brink.of finan-
cial collapse. .

Mr. BuziarpT. That is correct, Mr. Chalr=
man, Let mc explain briefly that case. I am
pure we have explaic-d it already in both
response to public inquiries and in response
to qirestions of members of Congress.

In that instance the GAP Insirument Coni-
pany was producing fire control systems for

- destroyers. Comparced to the cost of a de-

stroyer it is a relatively small cost for the
items produced. It became apparent that the
company was In financial difficulties, and in
order to avold the occurrence of much higher
cost which would be involved 1f the con-
tracts had to be replaced for a new con-
tractor to build the fire control system, I
understand there was not a source readily
available., And it would have slowed down
the time schedule on the whole desfroyer
which would have, of course, caused the in-
curring of other costs.

Senator Byrp, I am assuming

Mr. Buzirarpt., The Navy did use P.L, 85—
804. Now, under P.L. 85-804 in these unusual
cifcumstances the Navy could have made a
grant to GAP Instrument Company and just

. amended the contract to pay them a higher

price for the proper fire control systems. The
Navy did not. They thought they should have
some security in the event that there was
any funds leit over at the end of the con-
tract. At the same time it would have de-
feated the whole purpose had this been the
type of loan that was a first priority. Even
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the Grumman case 18 the——

Mr. BuzaaroT, That is true at the present
time. o ' '

N

ury not go back to shareholders, they took n,
the company issued a type of preferred stock,

.the ownership of which was transferred to
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the, Navy really as collateral for the funds
adﬁmced under P.L. 85-804.

Senator BYRD. I am not arguing the merits
of what the Navy did. I assume that the
Navy felt that it had good and just reason
for what it did, The point I am suggesting is
that should the Defense Department have
the atuhority to buy stock in corporations
without coming to the Congress for approval.

Mr, BuzmarpT. Mr, Chalrman, what was
really done here Was to take this stock as
collateral and the Congress Had given author-

ity to advance the money without collateral.
So, the Navy actually took the stock as col-
1aternl and I think the question of the stock

ownership in this case 18 not really the issue -

1f you could advance the money anyhow. L
would certainly think the Congress would
approve of the Congress taking whatever col-
1ateral was possible in such & case in order to
best proteet 1t. '

Senator BYrRD. What 1s to prevent a similar
situation from arising with the Grummsan
Corporation or any other company, for that
matter?

My, BuzHARDT, There 18 nothing to prevent
1 if P.L. 86-804 authority was used, Mr,
Chairman.

Senator Byrp, Do you think that the Con-
gress should not put some limitation on that,
ghould not, 1f you are.going to buy stock
under 85-804 you have the authority you say

to buy stock in most an compan under de~ -

fenso contracts.

Mr. BuzeAnDpT. We have the authority un-.

der those clrcumstances, Mr. Chairman, to
roally take whatever collateral we can get to
protect the governmenit's interest and that
really 1s what the taking the stock was all
about. !

Senator Byrp. But you are actually buy-

ing—you actually pought stock in this com-
pany. What I am speaking of now, what I am
trying to get to now, is a matter of pollcy.
" Should you not come back, should not the
Pefchse Department come ‘to the Congress,
if you are going out to buy stock in & cm-=
pany like that?

Mr. Buznaror. I really don’t see much rea-
gon. for it, Mr. Chairman, that the Congress
will hbe concerned about the type of collateral
the Department took. I presume, you know
there may not have been any problem if we
had taken o first mortgage on their corporate
nendquarters, It just SO heppens that
wouldn’t have really protected the govern-
ment’s interest, so I think 1t 1s & very differ-
ent thing from going on the market and buy-
ing stock asg such. This was a collateral type
stock, It was not exercise of management,

Senntor Bymnp., Well, the GAP situation, a9’

I understand it, started as advance pay=-
ments, and then it proceeded to the stock
issue as n next step. - '

Mr. BuzaarpT, I don't belleve it started as
advance payments, Mr. Chalrman. This was
an exercise of P.L. 85-804.

. Senator ByYrp, Well, let’s take it—

Mr, BuzaarpT. There was a grant made un-
der P.L. 84-804, there was & condition for
repayment, the stock was taken as col-
lateral. '

Senator Byrp. And you have testified that
under PJI. 85-804 that there is nothing to
prevent the Defenge Department from tak-
ing stock in any other corporation.

My, BuzHARDT. No, sir, there is nothing to
prevent it. Taking it as securlty. It does not

give us authority to go out and buy stock on”

the market, but to take it as security when
funds are advanced under Public Law 85-804.

Senator BYRD. 80 now we have established,
as I visualize it then, we have established
today that there are three places in the law.

Mr. Buzmarpr. And possibly a fourth, a
‘separate statute, I believe on-salvage opera-
tlons. There are some minor ones, I believe,
Mr. Chalrman, They don’t really touch these

n
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lications, this sort of thing In advance of
actually recelving the services, normal bus-
iness statute just so we include everything,
that kind of thing exists.

Senator BYrp, Yes.

I know these cortracts are very complex
and they are multitudinous and so forth,
but what I am trying to get to establish in
one place in tho rccord 18 how many scctions
of tho Code can the Dcfense Depariment
utilize tax monies for in the way of loans,
advances and et cetera. As I understand 1t
we have the Defense Production Act as one,
we have 2307 as one, we have 86-804 as one,

and we have one which is in regard to salvage

operations. .

Mr. BUZHARDT, Yes.

Senator Byrp, Now the others—

Mr. BuzeArpT. Those are the major ones.

Senator Byrp. They are the major ones.

_ Mr. BuzranoT. That is correct.

Senator Byrp. So If the Congress wants to
tackle this problem these are the four areas
that need to be appraised and considered,

Mr. BuziARDT. That is correct, yes, sir.

Senator Byrp. Now, to get back to the
Grumman case, I understand that Grumman
hes paid sbout $8 million in Christmas bo-
nuses to its employees, is that correct? .

Mr. BuzmarpT, That is my understanding,
Mr. Chalrman, yes, and I might say that these
were submitted and approved by the Navy.
I would like to explain the circumstances on
that. . .

Senator Byro. Was this paid out of the cash
available under these advances?

Mr. BuzHARDT. In part it could have been,
Mr. Chairman, yes. .

Senator Byrp. Well, if not, where did the
contractor get the cash to pay the bonuses?

Mr. BuzHARDT. Well, he has progress pay-
ments comilng in, which are much larger than

_the advance payments on a number of con-

tracts that he is performing with us,
If I might here offer a little explanation

-on this: as you know, in connection with

the advance payments resirictions were put
on any salary increases throughout Grum-~
man. The Navy has to approve them, and they
are forbidden to pay any increases in salary.
It has traditionally been the Grumman ap-
proach that their salaries are supplemented
throughout the company by & bonus at the
end of the year. It is sort of a method of
paying of compensation without which quite
frankly the salaries psid by Grumman would
not he comparable at all with the rest of the
aerospace industry so it is not an innova-
tion. They have used this form of compensa-
tlon over the years. Having established a firm

history, I would think that would be with-.
in both the wage board's rules and within’

the constraints imposed by the Navy. .

Sénator Bymp. Were there other bonuses
paid to Grumman employees out of the ad-
vance payments?

Mr. Buzuarpr, I believe there are two
bonuses they are paid a year, Mr. Chalrman,
both of which, some of the funds could have
come out of the advance payments. There is

- & production bonus that is paid at one point

during the year, and there ls one called a
Christmas bonus that they pay, both of
which are a standard method of compensa~
tion by Grumman to its employees. ’

Senator. Byrp, Did Grumman specifically
request the Navy to approve Christmas
bonuses to its employees and if so, when
was this done?

Mr. BuzzarpT. I think there was, the
Navy was aware that the bonuses were being
paid. I think there was no formal request for
or approval because they did fit within the
terms of the normal compensation without
increases, but the Navy was fully aware that
this method of payment of employees was
used and had traditionally been used.
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Mr. BuzearpT, No, sir; not to my knowl=
edge. I am sure that somebody in the oflice
of the Secretary of Defense knew about it,
certainly in the Assistant Secretary . for In-~
stallations and Loglstics, I am sure they were
aware of it, they follow these things very
closely.

Senator Byup, Well, undcer the regulations
doesn’t Lhe Navy have to specllically approve

- all use ol advance payments?

Mr, BuzitarpT. All disbusements Irom tho
advance payments, special fund, yes, sir.

Senator Byrp. Yes. -

Mr. Buzaarpr, What they do Is counter-
sign all checks, that is really what it amounts

to from this fund, but some of them are for

operating expenses of the prime contractor,
and it would—well, they are all operating
expenses and this would be a normal part
of operating expenses.

senator Byrp. And this, of course, we are
speaking also of the bonuses for executives?

Mr. BuzaarpT. I think there were no hon-~
uses for executives, Mr. Chairman. It was
just the workers in the company. There Is a
limitation, I believe, on the actual salary
amount that executlves can make under the
advance payments and any Increases have

. to be approved by the Navy. There were no

increases approved.

Senator Byrp. No increases
approved?” -

Mr. BuzmarpT. No, sir, not for the execu~
tives at all. :

Senator BYrp. Is it correct that Grumman
sought private financing prior to this ad-
vance payment being made? :

Mr. BuzmarpT. That 18 my understanding,
Mr, Chairman.

Senator Byrp. And Grumman was unable
to obtain that private financing?

Mr. BuzHARDT, ‘Yes, Mr, Chairman.

Senator Byrp. And as a result of that the
Navy provided the funds.

Mpr. BuziarpT. That Is correct.

Senator Byrp. What was the contractors
normal method of acquiring working cash
before this advance was made?

Mr. BuzHARDT. Borrowed the money from
the banks, Mr. Chalrman.

Benator Byrp. Well, now, they are in a posi-
tion where they cannot borrow any more
money from the banks?

Mr, BuzHARDT. That is correct 18 my under-
standing, Mr, Chairman,

Senator BYrp. Did the contractor exhaust
all sources of cash avallable before these
advances were made?

Mr, BuzHARDT. Yes, Mr, Chairman.,

Senator Byrp, Did they consider sale of
assets and other available resources?

Mr. Buzaarot. It considered its total finan-
cinl capability, yes, Mr. Chairman. He had to -
make his case to the Navy hefore advance
payments were conslidered.

Senator BYrp. There s no certalnty that
greater amounts than the $5% milllion ad-
vance will be required, I talke it?

Mr. BuzHARDT. L really couldn't speak to
the amount that will be required, or would
be required in the future, Mr. Chairman. I
would not rule it out and I would not say
with assurance that it would be as a necessity
for protecting the governmént's interest in
the working products. I am Informed that
the probability is that it will go up but
it will slso go down. [Laughter.]

This will fiuctuate, Mr. Chairman, that is
what I am really saying.

Senator Byrp, All right, It now stands at
$54 million.

Mr. BuziarpT. That is correct. |

Senator Byrp. Is It the judgment of the
Department that before it goes down that 1t
will go substantially higher than $b4 mil-
lion, .

Mr. BuzearDT, We recognize that as a pos-

have been

UIDALT LR $BU0 86 RG08E8 0087



Approved For Release 2000/08/27 : CIA-RDP75B00380R000600160006-7

September 21, 1973

Senator Byrb. What protection does the
Navy have under those conditions if the con-
tractor refused to continue the program or
if 1t goes 1nto bankruptey?

Mr. BuziarpT, Mr, Chalrman, the advance
payments arc hot related to the production
lot which is currently in dispute. When
I spoke of the work in progress I am speak-
ing of the work in progress that is actually
now being performed under contract by
Grumman,

Senator Byrp. But tax funds are being used '

" for long lead time items of these, of a sub- .

sequent lot.

Mr. Buzmarpr., That is not, tha.t has no ’

relationship really to the advanée payments
we are talking about before making it.
That is correct.

Senator Byrp. I am aware of that. But
it is still tax funds.

Mr, Buzraror. That is correct. The long
lead -time items, some funds have been
expended for thesc. If the contractor does not
perform then I am afrald I shouldn't com-
ment on the options. available to the De-

- pertment of Defense. I might say that one
of them would be to accept the ifems so
produced for the inventory in connection
with the aircraft that are produced, but I
don’t think I should go beyond that, There
are other options available to the govern~
ment,

Senator Byrp, Let me ask you this: Is the
price for the FY 1872 procurement, called lot

CONGRESSIONAL RECORD — SENATE

Mr. BuzHARDT. Yes, but in practice it just
does not work that way. It may be theoreti=
cally possible. It wowld be unlikely that any
contractor would be wlilling to pay interest
on his profit as to before it is earned.

Senator Byrp, Well, the contractor unless
ho has a very large cash flow he has to pay
interest to somebody, he has to borrow money
unless he has very large working capitel.

Mr. Buzraarpr, That is true. But it would
not result in his profit, operating capital,
yes,

Senator Bynn Opern,ting capital so he has
to pay interest fo somebody.

Mr. BuziardT. And {f would be a very un-

usual case, I think. It ia possible but 1t would -

bo very unusual that advance payments are
wsed in a case where a contractor has much
proﬁt involved in the contract.

Senator Bymp. If these advances; and I am
nob speaking now of Grumman as I men-
tioned, but speaking broadly, if these ad-
vances are paid to the contractor before the
work is completed and for any reison the
work is rejected or the contract price is later

. reduced because of reduced work, then how

4, definitized and agreed to by the Navy and -

Grumman or 1s it still being negotiated, lot 4?

Mr. Buzaarot. Lot 4, I belleve 18 a condract,
yes, sir. The option was exercised a,nd ac~
cepted for the, for lot 4.

Senator Byrp. But the price is flrm, it is

not being negotiated?

Mr, BuzitarpT, That is baslcally correct, yes,
sir. The Congress, as you will recall, put limi-
tations on the funds in the committee re-
porb and in the language, both of which were
met by the Department in exercising this
option, and I might say there may be some
Iacets of this, minor facets that may still
e under negotlation, change orders, and this
sort of thing.

Scenator Byrp, Since the contractor has re-
ported losses on this F-14 program, how is the
Navy and the Defense Department assured
that this advance Is not being used to fund
Grumman’s share of the loss?

Mr. BuzHaRrpT. As I pointed out, Mr, Chair-
man, as you know there is a disclosure by the
contractor of hls finangial records, and in

" addition to which this disclosure require-
ment is also attached to the agreement for
advance payments, so that we have a pretty
good sight as to where these funds go. In
addition to which the fund created by the ad-

vance payment is very tightly controlled, As I

mentioned all checks are countersighed by
the Navy. They are so accounted for to ex-
clude the loss,

Senator Byrp, Would this next statement
be correct: If under the conditions of 2307
" the contractor can receive advances up to the
unpaid contract price then the contractor
could, in effect, recclve his profit before he
has earned it. .

Would that be a correct statement?

Mr. BuzmrarpT., Well, in the particular case,
Mr. Chairman there is no profit.

Senator Byrp, Yes, I am speaking now
though of a matter of policy because what
we are concerned primarily with is policy.

Mr. BugiuarpT, I believe it would be hard
to arrive at a conclusion that the contractor
by any means received "his profit before he
did his eariings,

Senator Byrp. But if he can receive ad-
vances up to the unpaid contract price would
he not be recelving his profit before it was
earned? .
. Mr, :Buzmmnr. Yes,

earned, -

Senator :vap Qerore h? Wwas earned,

sir, hefore it was
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does the Navy get its over-advances back?
Suppose the contract is rejected?

© Mr. BuzaARDT. If the item is réjected, well,
ag you know, Mr. Chairman, the items are
not all completed and then accepted by the
spervices, they are inspected as the books are
audited and as the work progresses, Actually

your progress payments fall in the same.

category, the same protfection is used in the
advance payments as used in the progress
payments. You pay him as he progresses with
the work, and in some cases, for instance,
where you have in the same situation that
you are, these are not without risk it is con-
ceivable that & major contract would be de-
faulfed and a return of all the progress pay-
ments made demanced, of the contractor.
Whether or not under such circumstances
you would be able to collect would depend
on the financlal stability of the company.
There is obviously always In any contract,
where a contractor defaults, & question of
whether the other contracting pearty could
e completely made whole. -

Senator BYrp. The purposes of section 237,

I must say, it was enacted as best I can deter-
mine March 1, 1847, a long time ago, but in
reading a part of the legislative hisfory of
that legislation, I find this: “The need for
this suthority alsa exists in peacetime in the
case of research and development contracts
many of which are with educational and re-
search institutions or small busihess con-
cerns,” that was the purpose of the Defense
Production Act, “which are unable to ﬂnance
research projects.”

Now, I admit frankly that is not neces-
sarily the full legislative history, but the
best I can determine it gives the flavor of
the legislative history of this, and if that is
the case, 1t scems to me that the Depart-
ment has gone well beyond the intent of
Congress in using 2307 for the purpose that
it has used 1t for,

Mr, BuziiArDT, Mr. Chalrman, I don't agrce
with that at all, As 1 say the statute has
been around for many years now. The Con-
gress is fully informed on the use of the
advance payments authorlty in every case.
They are informed, the commitieces are in=
formed, and we have never had anhy objection
raised by the Congress and I know of no
case where the use of advance payments has
resulted in a detriment to the taxpayers’ in-
terest.

Senator Byrp. Well, that is not the point
I am suggesting, What I am suggesting is
that the leglslative history of this Act indi-
cates that it was primarily for research and
development contracts with educational and
resea.rch institutions,

agree the le islm;ive lﬁst;ozy in any way cons
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fined it to that, Mr. Chairman, and this i3
really the total procurement approach here,
and it hng been used with the Congress’ full
knowledge and understanding over these 20-
odd years, and I am sure had 1t been incon-
ststent with the legislative intent, the Con-
gress would have come back on us long he-
fore now.

Senator Byrp, Well, I am not so swre of
that because, let’s take that Defense Produc-
tlon Act of 1950, which goes back almost as

‘far as this does, I can't say cabegorically, of

course, but my guess 1s that virtually no
member of the Congress, and Congress at the
present time was aware there wag no limitas
tion on it and as soon as they found there
was no limitation on it the Congress acted
and that is the main purpose of these hear-

‘ings today is to see whether we need legisla-
tion in sections other than the Defense Pro- -

duction Act.

Mr. Buzuarnr, As I did point out, Mr,
Chairman, this Is—thls section 2307 docs not
give us unlimited authority. It s limited to
the contract amount and on each of these
programs the Congress have used them an-
nually, they authorize them in annual incre-
ments, not for the full span of the contract,
and then it goes through the appropriation
procedure and provides not in excess of the

. annual appropriation so there is a limitation.

Senator Byrp. The Déepartment and the
Congress are partners, we are not adversaries,
we' are partners, we have to work together
for the public good, and I am conceruned as
to whether the Congress may have enacted
legislation that is too broad, legislation that
gives too much authority to the Department
in the handiing of tax funds. We are not
dealing with our own monies, of course, we
are dealing with the monies of all the hard
working wage earners of our nation and cvery

‘one who pays taxes, and I am wondering if
‘we couldn't—I think we have certainly

cleared up the Defense Production Act, at
least 1t has been limited to my satisfaction
and I think the satisfaction to most mems-
bers of the Congress.

Now, if you read the debates of that
in 1070, there were many members of the
Senate who objected to the $20 million lim-
itation and wanted to make it a Iesser
amount.

Mr. BuzrarpT, That is right.

Senator Byrp, Wanted to make it n lesser
amount but I think that is a reasonable
figure. I think the Dcpm‘bmenb has got to
have some leaway in the handling of these
complex matters, and it seemed to me that
that was a reasonable figure.

Now, we come—s0 that part of the code
is taken care of, at least it is taken care of to
my satisfaction and I think to the satisfac- *
tion of the Congress—now we come to the
three other sections, the salvage operation,
I don’t think we can get into today and I
think that impresses me as being o special-
ized matter and a matter not of great mo-
ment but we have two other scctions, one is
2307 and the other is 85-804, and it occurs
to me that we do need to make, reach some
agreemeit or have some legislation which
would put greater restriction on the use of
tax funds in regard to those two sections,
than we have at the present tlme, and in
that connection, I introduced legislation on

_this past Friday, I guess it was, or Thursday,

January 11, to iimit to $20 million the total -
amount that may be paid in advance on any
confract entbered into by the Army, Navy, Air
Torce, Coast Guard and NASA, following the
same, I used the $20 million figure as the
same- amount that we put in the Defense
Production Act. I said in my remarks in
the 8enate that I wanted to be reasonable.
If that figure was not a reasonable figurs
we could discuss it, and the Defense Depart~
ment could present its views, and I would
figure.
ure is a
reasonable figure because by your own testi-
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mony, insofar as commercial transactions’
are concorned, as distinguished from govern=
mental transactions or educational transac«
tiong, there is only one loan not outstanding
that cxceeds $20 million sand that ls the
caso that we have been talking about today.

My, BugziranpT., Mr, Chairman, I agree that
the problemn here 1s one of lechnigue of get-
ting at the problem, I think, as you have
narrowed it. We do have a problem with the .
legisiative approach because It is hard in
statutory language to distingulsh as to the
precise methodology used to advance pay--
ments to forelgn governments and to advance
payments to commercial cnterprises in ad-
dition to which I am afraid your legislation
might apply, as drafted both to, advance pay=~
ments, to progress payments and even final
payments under a contract, all of which are
covered under 2307,

I might suggest one approach to use in this
situation, as you know, where funds are used
by the Department for purposes other than
{that which is justified before the committiee,
in excess of a certain amount, we treat those
as & prior approval reprogramming and they
are submitted to the Congress, to the com-
mittees. .

That, I think, might offer a potential in
the way of procedure that the Congress might
want to look at as a way to deal with this.
As you say, this is the only case we have out-
gtanding where the $20 million amount is
concerned, and I would see no problem at all,
perhaps through an exchange of correspond- .
ence with the committee in agreeing to treat
in any future case an advance payment that
was in excess of $20 million as we treat a
prior approval reprogramming, so that we_
advise the committee and wait to see if the
committee has any reaction to that or if the
committee will approve it.

Senator Byrp. The Committee has to ap- '

prove it.

Mr. Buzaaror, The Committee actually has
to approve it. You have both kinds but we
will treat that as a prior approval and so
that the committee would have to approve
it hefore we went forward with the advance
payments. I think also it might be a much
more practical approach because of the time
constraints that are often involved in ad-
vance payments. These things arise, they are
desighed really to deal with an emergency
type situation, and I think if we had to walt
for the express statutory action by the Con-
gress we would have some real practical dif-
ficulties but I would see no problem with ap-
proaching it——

Senator Byrp. I think the reprogramming
approach has very definite possibilities for
tightening up of the procedure. The pres-
ont—you mentioned in your comment a no-
ment ago that the Congress is Informed of
any reprogramming desired and in the
absence of objection it 1s—it should go ahead
with it.

Mr, Buzumarpr. In some cases in the ab-
gence of objections and in other cases wo
wait for the commlittee's approval, that Is
called the prior approval type program.

Senator Byrp, I was under the impression
that ell reprogramming required the ap-~
proval? )

Mr. Buziiarpr, There are statutory limits,
or there are llmits within which the com-
mittees or which the Congress permits us
to bhave reprogramming without having the
prior approval of the committee only if we
go above those limits,

Senator Byrp. Is that on amounts, based
on ltmitations of amounts? .

Mr. Buzuarpr. Yes, sir, you are right.
Based on amounts, and in some cases speci-
fic items we have latitude in amount in cer-
taln types of transactions. In others in the
type of, in the different types of, transacs
tions there is not a limit on amounts.
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under the impression that all xreprogramming
come before that committeo. I may be In
error ahout 1t. ) )

Mr. BuzHArDT. The committee does oy
statute provide us with certain transfer au-
thority, Mr, Chalrman. All of them, whether
even if they don't require prior approval
under committee arrangements, wo do re-
port nevertheless, we report all of them, and
if they go over beyond the establlished limits
we come for prior approval.

' Senator ByYrp, Established dollar Hmits.

Mr. BUziARDT. Yes, sir,

Sensator Byrp. I think certainly in the case
of 2307 and 85-804 that whatever arrange-
ments are made, whether it be by statute
or by agreement should require prior ap-
proval over 20— . .

Mr. BuzEArDT. Let me say, Mr. Chalrman,
I was directing my remarks to 2307, With
reference to P.J. 85-804, I don’t belleve X

can speak to that because it is a4 much more -

involved statute, and it goes to things far
beyond what we are talking about this morn-
ing. And I would be prepared to discuss that
in detail if you desired either with you,
Mr, Chairman, or at another committee hear-
ing but there would be, as.you know this is
the authority to the President directly, not to
the Department of Defense, and it is regu-
1ated by a very extensive executive order to
cover:

Senator Byrp. You mean 85-804?

Mr, Buziiarpt. Yes, sir, 85-804, it is a very
large and complicated statute. I wouldn’t,
I am not prepared to address any problems
that arise from 85-804 this morning because
there is a- .

Senator Byrp. Well, that is satisfactory be-
cause I am not sure that the——

Mr, Buzmasrpr. It goes much beyond loans, -
‘Mr. Chairman.

Senator Byrp. I am not sure that the sub-
committee s prepared to discuss in detall
85-804 elther. What I wanted to do this
morning, though, is to delineate just whati
statutes can be utilized for purposes of loans

.and advances to contractors and we have

gotten 1t down pretty. much now to two
areas. .

Mr. BuzsHARDT. Yes, sir.

Senator Byrp, 2307, which possibly could
be solved by the prlor approval reprogram-
ming procedure, that is a possibility. I have
no Interest In’introducing leglslation if we
can accomplish It in another way.

Then the other is 85-804 which you say
is a much broader provision.

Mr. Buziagror. It deals with many things,
Mr. Chairman, even with the authority to

guarantte indemnity to foreign governments

t0 whom contractors, it 1s & very hroad and
detailled Act. !
Senator BYrp, So long as that is identified

as-—until this hearing today, I doubt if it was,

too clear as to just how many different sec-
tions the Defense Department could operate
under. .

Mr. BuzmarpT. Well, even though I am
not prepared to discuss all the ramifications
of P.L. 85-804, Mr. Chalrman, I felt in fair-
ness we should mention it as something that
as affected so you would be aware of it.

Senator Byrp. Yes, that Is right.

Mr. BuzmaroT. It was not used, not in-
volved in this case at all but it is an Act on
the books.

Senator Byrp. I think by all means you
should have mentioned it and if you hadn’t
I don’t think you would have given the com-
mittee the information that it should have,
which I, as I say, I think one objective of
this hearing this morning is to delineate the
problem facing the Congress and the Defense
Department as to Just how many of these
statutes in this very complex code that we
have got can be utilized and we have deline-
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85-804, we have been discussing at some
length 2307, we know the Defense Production
Act has been covered, and that leaves the
matter of salvage operation which on cursory
glance appears to e to be sort of a special
situation.

. Mr. BuzuarpT. It is, it is a very specialized
situation.

Senator Bynp. Which should not glve very
greab concern, Excepl for those four secllong,
plus minor ones llke paying for newspaper

" subscriptions and that sort of thing in ad-
vance, that takes care, as I understand it
from you, that takes care of all of the au-
thority that the Defense Department has in
the handling of tax funds with regard to
loans, advances, et cetera, to contractors and
private individuals.. )

Mr, BugHARDT. That is correct, Mr. Chair-
man. Let me say, with respect to your biil
there, as you know we have run into the
same type of problem on reprogramming and
that is why that is not a codified procedure.
Our hesitancy here is not in an unwillingness
to come over and Justify whatever loans are
made here, I have no problem with that
whatsoever, and X am sure from the record I
know of the advance payments we have, I
would anticipate no problem. 8o we have no
problem of justifying and I think we could
justify them under that procedure very well,

Senator Byrp. I recognize that this bill I
. put in last week is broad in lts Implications
and I put it in for the purpose of a discus-
sion such as we have had here, and a hear-
ing. I don't want to do anything that is un-
reasonable. If you are going to operate in
the Defense Department you are golng to
have reasonable leeway. It 1s possible it is too
oroad.

Mr. BuzsArpT., Mr. Chairman, let me men-
tion one other possibility of something that
was mentioned to me, it is not really a loan
but in certain situatlons, for instance, where
we are dealing with a contractor that winds
up in litigation so I will be sure to cover
every possibility, there Is a possibility that
where a contractor owed us money that we
could defer its payment under the outcome
of the litigatlon or something of that nature.
which could conceivably be considered a loan.

Now the reason that that arises 1s that, as
you know, we have some rather extraordinary
provisions that the,normal contract does not

‘have. When we buy something, for instance,
a contractor just can’t stop work, we have
some very unusual and drastic remedies for
collection of what is owed to us. In many
cases, therefore, it is not practical to exer- .
cise those prior authorities, and in some
cases where litigation is going to be the
method by which the dispute is resolved
rather than resorting to these unusual reme-
. dies we do permit deferral of the repayment
until the end of the litigation. That to an
extent could be considered a loan. I had not
thought of 1t but Mr. Chermak remembercd
it, but again it is a very unusual sort of
situation. It is a possibility.

Senator Bynp. Well, it might not be im-
practical to inform the Congress through it,
again through the reprogramming process
that that is what - the Department feels
should be done.

Mr. BouzearoT. It would not, although I
am very frank to say there are some prob-
léems where we have litigation in process,
with going to the Congress with this type
of information where we are involved in
litigation, it is & matter that has to be dealt
with on a very confidential hasis, the litigat-
ing positlon of the government and as to
how we handle it. It might present more
difficulties although I don't think:

Senator Byrp. It might be something that
your staff and the stafl of the Armed Scrv-
ices Committee might explore.

will be glad

LorioNppraver: Pof Retense J0DGI0R/2Y 1.CIA-RDRTEB003HRBTIEEGABBOME L 0me 1 eouna

ate Armed Services Committee, and I was

" Senator Byrp. You voluntarily brought out

be considered on some kind of basis.
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Senator Byrp, That is right. I want to get
on the record today everything, or every sec-
tion of the code, that can be utilized for the
purposes we have been discussing this
morning.

. Mr. Buzitanpt, Right.

senator Bywp, I think that is very impor-
tant to get that down in one place and then
we can sce which of these need to be tackled
and which do not, As it stands now, I think
we can either by legisiation or by, hopefully
by, agreement as to, on a strong prior ap-
proval reprogramming basis, work out some

‘thing with regard to 2307,

Mr. BUZIIARDT, Ye8, Bir. .

genator Byrp. If there is no further busi-
ness, the committee will stand in adjourn=~
ment, and I thank you, Mr. Buzhardt and
your assoclates for belng herc this morning.

Mr., BuziArpr, Thank you, Mr. Chalrman.

gSenator Hucues. I would like to just ad-
dress you ad the Chairman.

Mr. Chairman, I did not receive a notice
of the committee hearing until ten minutes
to six on Triday evening.after T had left
town, and it was not possible for me to alter

appointments with Towans who traveled from
Towa to see me this morning at ten o'clock,
to be here sooner than I arrived. :
gince I arrived just as the hearing was
closing, T will have to read the record of
the hearing and if there are questions to be
asked in the future I am sure that you
would allow me to direct those questions
in writing to be answered in writing.
Senator Bymnp. By all means. The Chalr~
man regrets the problem faced by the Sen-
ator from Iows today, the fact that he did
not get notified as ‘gquickly as he should have
received it. If the Senator from Iowa has
guestlons that he would 1ike to submit in

writing the record wiil be held open for that-

purpose.

Further, if the Senator from Iowa,
going over the record, would like to have
an oddltional meeting with the same wltness
or more witnesses or other witnesses, the
Chalrman of the Subcommittee will call such
a hearing at the convenience of the Senator
from Iowe.

Senator HucHEs., Thank you very much,

Myr. Chairman.
(Whereupon, at 11:20 a.m., the hearing
was concluded, subject to call of the Chair.)

Mr. PROXMIRE. Mr., President, I
yield back the remainder of my time.

The PRESIDING OFFICER. Is all
time yielded back?

Mr. SYMINGTON. I yield back my
time. :

The PRESIDING OFFICER. The ques-
tl

. i&m‘»—agree%dment.
- The amendment reed fo>

T PROXMIRE. Mr. President, I
move to reconsider the vote by which
the amendment was agreed to.

Mr. SYMINGTON., Mr. President, I
. move to lay that motion on the table.

The motion to lay on the table was

agreed to. ‘ :
Mr. ROBERT . BYRD. Mr. Presi-
dent, I suggest the absence of a quorum.
The PRESIDING OFFICER. The clerk
will call the roll. )
The legisiative clerk
the roll.
~ Mr., ROBERT C. BYRD. Mr. Presi-
dent, I ask unanimous consent that the
order for the guorum call be rescinded.
The PRESIDING OFFICER. Without
objection, it is so ordered.
TIME LIMI

procecded to call

Mr. Roﬁg?.%p%vggEMr Presﬁsw%@eufé%,%ﬁgrgﬁmﬁgp

objecti

dent, I ask unanimous consent that at

'objection, it is so ordered.

.objection, it is s0
after .

_fhere will be no

such time as an amendment by Mr.

McGoverN, referred to as the economic
conversion amendment, to the military
procurement bill is called up and made
the pending question, there be a time

limitation thercon of 2 hours, to be

equally divided and controlled in accord-
ance with the usual form.
The PRESIDING OFFICER. Does the

“Senator wish to make a proposal as to
‘second-degree amendments?

Mr. ROBERT C. BYRD. Yes. I thank

“the Chair. .

T ask unanimous consent that time on
any second-degree amendment thereto
be limited to 30 minutes, to be equally
divided in accordance with the . usual

-form

The PRESIDING OFFICER. Witﬁout

-

my schedule due to the fact that I had two -LI ITATION OF TIME ONpLR, 9639,

SCHOOL LUNCH BjLL °

© Mr ROBERT C. BYRD. My. Président,
I ask animous consent that.at such
time as\HL.R. 9639, the schopl lunch bill,

is called\up before the Sengte and made
the pending business, thefe be a time
limitation thercon of 2 hoyrs; that there
be a limitation on any amepdment there-
to of 30 milutes; that tliere be a time
limitation of\20 minutes pn any amend~
ment to amendments, deljatable motions.
or appeals; and that the agreement he
in the usual fory.
The PRESIDING OF}
orderefl

D. Mr, President, -

CER. Without

Mr. ROBERT O

I suggest the ab.

The PRESIDING CER. The clerk

“will call the roll. .

The legislative clefk proceeded to call
the roll,

Mr. ROBERT C. BYRD. Mr. President,

I ask unanimous c¢nselht that the order

for the quorum cajfl be rescinded. )
CER. Without

AUTHORIZATION TO MAYXE NECES-

SARY CLERJCAL AND NECHNICAL

on behalf of
mous consentf that the Secretar of the
Scnate be aughorized to make nagessary
clerical and fechnical corrections\in the
engrossmentfof 8. 2410.

The PRESIDING OFFICER. Without
objection, itfis so ordered.

ORDER [TO MODIFY AND PRIN
HARTKE AMENDMENT NO. 494

quished [Senator from Indians .
arTkE) [ may be authorized to modify
his aineridment No. 494, and that amend-

on, it is so ordered.

. predecessor as Senator fro

- M. -Pr'ésident, I suggest the
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TOM VAIL

Mr. HARRY F. BYRD, JR, Mr. Pyesi-
dent, Thomas L. C. Vail, for many years
chief counsel and chief of staff of the
Senald Committee on Finance,y was
buricd Arlington Cemetery this pfter-
noon. Tam Vail died Tuesday, at the age
of 45, afber a lingering illness.

_Tom Vil was, in my judgment; one of
the finest apnd ablest and one of the most
dedicated pyblic servants that o ir coun-
try has had) He served the Cof‘gress of
the United States in various ¢apacities
for 22 years. He was a man of tiie highest
integrity and tharacter and ability. .

Tom Vail bé{ame chief colinsel and

chief of staff of the Finance Commitiee
in 1965. At that time the chairman of the
Finance Commiltee was my/immediate
Virginia. I
happened to be th my fathel’s oflice, he
being my predecdssor, on the day that
Tom Vail came to\his office;and the day
that Senator Byrd, Sr., designated Tom
Vail to be chief counsel and chief of staff
of the Committee ofy Finande.

1 did not know Mr. Vail prior to that
time. I got to kndw hita well a few
months later when I\myself came to the
Senate, and even better after I became a
member of the Senbte/Committee on
Finance. i

Incidentally, Tom V&
chief counsel and chief of staff, Mrs.
Elizabeth Springer, who recommended
Tom Vail to Senator Sr., for ap-
pointment to that position. I want to
point out that Mrs. Spyinger was, and
I think up to this timd has been, the
only woman to serve as cief counsel and
chief of staff of / a ajor Senate
committee. ;

The Senate Finance Cbmmittee wil}
miss Tom Vail. He had capacity for
objectivity, for presenting| clcarly and
concisely and objectively the very com-
plicated picces of legislation which came
before that important Senaty commitiee.

Over and above that, unde) the leader-
ship of the present chairmarn of the Ti-
nance Committee, Senator Lava of Lou-
isiana, Senator/Lowe and MY. Vail de-
veloped an outstanding pyofessional
staff. Senator Lione gives Tom Yail credit
for the development of the stafl, and 1
think the Finance Committeel\today, as
a rtesult of the leadership of Tom Vall,
has an unusgally fine professional steft,
who themselyes have followed fhe exam-
ple set by Tom Vail in ability} compe-
tence, objectivity, and dedicatiop to the
work of th¢ committee, the work of the
Senate, and the work of our
ment. |

It is a tragic day that a man ab young
.as Tom Vail, with as much promjse, has
been taken from us.

.of a quorym.

will call the roll.
legislative clerk proceeded |to call

OBERT C. BYRD. Mr, |Presi-
ask unanimous consent that the

esginded.
Wﬁh@éﬂ?w thout
ohjeckion, it is so ordered.

|



